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November Legislative and Regulatory Report 
 

LEGISLATIVE 

President Biden Signs IIJA, House Passes Build Back Better Framework 

President Biden signed the Infrastructure Investment and Jobs Act on November 15. The 
bill had been previously approved by the Senate in August and passed the House on 
November 5 in a 228-206 vote. The $1.2 trillion package includes a five-year surface 
transportation reauthorization as well as additional funding for new and existing 
programs, investing a total of $567.4 billion in transportation infrastructure. Key policy 
provisions pertaining to the intermodal industry include: the establishment of an Office of 
Multimodal Freight and Infrastructure Policy within USDOT; the formation of a Truck 
Leasing Task Force; requirements that newly manufactured trailers and semitrailers be 
equipped with rear underride guards; an apprenticeship pilot program for commercial 
driver’s license holders under 21 years old to participate in interstate commerce; and 
requirements that new CMVs be equipped with automatic emergency braking 
technology. 

The White House issued an Executive Order establishing an Infrastructure 
Implementation Task Force, comprised of White House representatives and the 
Secretaries of several federal agencies, including USDOT, Labor, Commerce, and EPA, to 
coordinate the implementation of the Infrastructure Investment and Jobs Act. The EO 
also outlined the Biden-Harris Administration’s priorities for implementing the law, 
including: investing public dollars efficiently; creating good-paying jobs; investing 
equitably; building resilient infrastructure; and effectively coordinating with state, local, 
tribal, and territorial governments.  

The Build Back Better Act, a $1.75 trillion bill focused on social policy and climate 
provisions, passed the House on November 19 in a 220-213 vote. The legislation contains 
several provisions related to freight infrastructure, including new tax credits for electric 
vehicles – including heavy-duty trucks – and an additional $600 million for the Port 
Infrastructure Development Program. The bill is currently pending consideration in the 
Senate. Congressional Democrats are seeking to advance this legislation through the 
budget reconciliation process, which allows for passage by a simple majority vote rather 
than the 60 votes needed to bypass a filibuster under regular order. As provisions within 
reconciliation bills are subject to more stringent rules in the Senate, the legislation will 
likely require amendments to align with these regulations. Once these changes are made, 
the amended bill, as passed by the Senate, will be sent back to the House for a final vote. 
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FREIGHT Act Introduced in the Senate  

Sen. Wicker (R-MS) introduced the Facilitating Relief for Efficient Intermodal Gateways to 
Handle Transportation Act on November 18. The bill seeks to improve the movement of 
freight and implement policies to support the transportation network in the long term by 
enhancing government oversight of transportation operations, minimizing barriers for 
stakeholders to address unlawful shipping conduct, streamlining certification 
requirements for truck drivers, and incentivizing the use of technology to improve 
efficiency.  

The FREIGHT Act includes $2.5 million to establish a grant program to standardize the 
terms ports and related stakeholders use in their documents and operations. The grant 
program would seek to also identify the technology needed to improve communication 
between port authorities, marine terminal operators, shippers, rail carriers, motor carriers, 
and drayage providers with respect to freight location, availability, and equipment. 
Additionally, the legislation would require USDOT to commission a study examining the 
key terms used in documentation of freight transportation and offer recommendations to 
improve the data and information exchange to allow port stakeholders to better track and 
predict the location of freight at ports.  

Moreover, the bill would require the Bureau of Transportation Statistics to collect and 
produce statistics on equipment dwell time for intermodal equipment like chassis and 
containers and make permanent FMCSA’s COVID-19 emergency waiver increasing 
flexibility for commercial driver’s license testing. The FREIGHT Act also requires FMC to 
work with the Transportation Research Board to carry out a study and develop best 
practices for chassis pools with the goal of maximizing supply chain efficiency and 
effectiveness. 

Additionally, the bill proposes several amendments to the Shipping Act regarding FMC’s 
authority, including: instructing FMC to expand the list of entities against whom ocean 
carriers, marine terminal operators, and ocean transportation intermediaries cannot 
retaliate for raising complaints with the FMC; authorizing refunds to affected parties of up 
to twice the damages done to them for violations of detention and demurrage policy; and 
authorizing refunds for damages from an ocean carrier or marine terminal operator, in 
addition to the FMC’s current authority to access a civil penalty. The legislation also 
mandates ocean carriers or marine terminal operators to share information relevant to 
the movement of goods during certain emergencies.  

S. 3262 has five Republican cosponsors and was referred to the Senate Committee on 
Commerce, Science, and Transportation.  
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Bill Addressing Chassis Shortage Introduced in Both Chambers 

The Improving Chassis Capacity for Memphis’ Supply Chain Act was introduced in both 
chambers. The bill aims to streamline goods movement by addressing the current 
shortage of intermodal equipment. The legislation would authorize USDOT to issue a 
request for proposals from private companies to develop an operating model for a shared 
chassis pool at or near the rail ramps in Memphis, Tennessee. USDOT will subsequently 
evaluate the effectiveness of an interoperable gray chassis pool and issue a report with 
best practices and lessons learned.  

A 2018 FMC study of the Memphis supply chain concluded that an interoperable gray 
chassis pool, or a single area to store chassis, would increase the efficiency of 
transporting shipping containers and alleviate freight congestion. The bill’s sponsors 
assert that an interoperable gray chassis pool would allow shippers to pick up chassis 
more efficiently without burdensome hurdles. Stakeholders including the American 
Trucking Associations and the Association of American Railroads have expressed 
support for the legislation.  

The Senate bill was introduced by Sen. Blackburn (R-TN). S. 3268 is cosponsored by Sen. 
Wicker (R-MS) and was referred to the Senate Committee on Commerce, Science, and 
Transportation. Rep. Kustoff (R-TN) introduced the bill in the House. H.R. 6073 has two 
bipartisan cosponsors and was referred to the House Committee on Transportation and 
Infrastructure.  

Legislation Targeting Port Supply Chain Disruptions Introduced in Congress 

The Surpassing Temporary Obstructions at Ports and Guaranteeing Resources to 
Increase the Nation’s Commercial Health Act was introduced in both chambers of 
Congress. The bill aims to address port supply chain disruptions by authorizing several 
short-term federal emergency actions. The legislation requires FMCSA to issue a 
temporary hours of service waiver for trucks and carriers transporting cargo directly to or 
from a U.S. port and temporarily allow 18-year-old drivers to receive a CDL for the 
transportation of cargo to or from a U.S. port or to assume the commercial operations of 
a truck driver who has been re-routed to a U.S. port. 

Additionally, the bill directs the Coast Guard and TSA to prioritize and expedite 
Transportation Worker Identification Credentials applications for workers providing direct 
assistance to a U.S. port. The legislation also instructs the Department of Homeland 
Security to provide temporary Jones Act waivers. Moreover, the Secretaries of 
Agriculture, Interior, and Transportation are required to consult ocean carriers, ports, 
railroads, and truckers to identify federal land that could temporarily be used for the 
storage and transfer of empty cargo containers. Finally, the Secretary of Defense is 
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directed to take an inventory of intermodal equipment, including truck chassis, and permit 
trucking companies to use such equipment.  

Sen. Lee (R-UT) introduced the bill in the Senate and it is cosponsored by Sen. Lummis 
(R-WY). S. 3252 was referred to the Senate Committee on Commerce, Science, and 
Transportation. The House bill is sponsored by Rep. Fischbach (R-MN) and was referred 
to the House Committees on Transportation and Infrastructure; Homeland Security; 
Agriculture; Natural Resources; and Armed Services. 

 

REGULATORY 

 

KCS and CP Proceed with Merger Application, STB to Conduct Environmental Review 

Following the Surface Transportation Board’s August 31 decision rejecting the use of a 
voting trust agreement for the proposed merger between Canadian National Railway and 
Kansas City Southern, Canadian Pacific Railway reaffirmed its August 10 updated offer to 
acquire KCS. The KCS Board of Directors subsequently decided the revised merger 
proposal submitted by CP constituted a “Company Superior Proposal” and KCS 
terminated its agreement with CP. KCS and CP submitted an amended notice of intent to 
file an application for transaction approval to STB on September 15. In this filing, KCS and 
CP noted the new agreement is nearly identical to the terms reached in March 2021, 
including the use of a voting trust, which was approved by STB in May.  

KCS and CP submitted their merger application on October 29. The application was filed 
under the pre-2001 Class I merger regulations. STB previously determined in an April 23 
decision that the waiver allowing transactions involving KCS to remain subject to the 
previous regulations should apply in the proposed CP-KCS merger. STB confirmed on 
September 30 that the previously granted approval of the CP/KCS voting trust will apply 
to the amended prefiling notice, concluding that the new voting trust is “substantively 
identical” to the agreement approved by STB in May. STB issued a decision inviting public 
comments on a proposed procedural schedule on November 2. The schedule stipulated 
that STB will decide in a subsequent decision whether to conduct a public hearing after 
the submission of final briefs.  

Moreover, due to the proposed combination’s potential “significant environmental 
impacts,” STB’s Office of Environmental Analysis will prepare an Environmental Impact 
Statement. This EIS will focus on how changes in rail operations and vehicular traffic on 
roadways and in intermodal facilities caused by the merger could impact the 
environment. The first step in the environmental review process is scoping, an open 
process to determine the range of issues that should be examined and assessed in the 
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EIS. Comments on the scope of the EIS are due by December 17, 2021. Additionally, STB 
will hold six online public scoping meetings, after which OEA will review comments and 
issue a final scope of study for the EIS. OEA anticipates issuing the final scope of study in 
early 2022. 

After the final scope is issued, OEA will prepare a Draft EIS analyzing alternatives, 
potential impacts on the environment, and concerns identified during the scoping 
process. Among other issues, the Draft EIS may examine potential impacts related to 
freight and passenger rail capacity and safety; grade crossing safety and delay; motor 
vehicle traffic and roadway systems; air quality; noise; and environmental justice. The 

Draft EIS will also set forth OEA’s preliminary recommendations for environmental 

mitigation measures. OEA anticipates issuing the Draft EIS in the spring of 2022 and the 
Final EIS in the fall of 2022.  

On November 23, STB announced it has accepted for consideration the merger 
application submitted by CP and KCS, noting the application is complete and contains all 
information required by STB’s regulations. Additionally, STB adopted a procedural 
schedule. Notices of intent to participate are due December 13, 2021. Final briefs are due 
July 1, 2022.  

FMC Seeks to Address Supply Chain Inefficiencies 

The Federal Maritime Commission is taking several steps to identify and address issues 
contributing to congestion in the nation’s supply chain. The agency announced on 
November 15 that FMC Commissioner Bentzel will lead an initiative to identify data 
constraints that impede the flow of ocean cargo and create supply chain inefficiencies. 
This initiative will assess how data can improve the long-term reliability of the domestic 
cargo delivery system and propose recommendations for common data standards used 
by the international shipping supply chain, as well as access policies and protocols that 
would streamline information sharing across the ocean supply chain.  

Commissioner Bentzel will conduct research and public outreach to develop 
recommendations for common data standards and streamlined information sharing. The 
National Shipper Advisory Committee, ocean carriers, marine terminal operators, 
truckers, railroads, and other government agencies may be invited to provide input on the 
project. Initial findings will be presented at a Maritime Data Summit in Spring 2022.  

Furthermore, FMC Commissioner Dye announced the formation of six Supply Chain 
Innovation Teams on November 17. Commissioner Dye established the Teams under 
Fact Finding 29, an investigation initiated in March 2020 to identify operational solutions 
to cargo delivery system challenges related to COVID-19. The Teams will be tasked with 
identifying and implementing improvements to the process and timing of return and 
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delivery of containers to marine terminals. The Teams’ goals are to increase efficiency in 
for empty container returns and loaded container pick-ups as well as addressing exporter 
complaints of unreliability in getting cargo to a terminal. The Teams will be comprised of 
executives from ocean carriers and marine terminal operators and will focus their efforts 
on conditions at the Ports of Los Angeles, Long Beach, and New York and New Jersey.  

Court Determines GHG Rule Does Not Apply to Trailers 

In August 2016, the Environmental Protection Agency and National Highway Traffic 
Safety Administration issued a joint final rule aimed at reducing greenhouse gas 
emissions and fuel consumption by new medium-and-heavy duty vehicles. The rule 
incorporated several recommendations from the National Academy of Sciences’ 2014 
report, “Reducing the Fuel Consumption and Greenhouse Gas Emissions of Medium- and 
Heavy-Duty Vehicles, Phase Two, First Report.” Unlike the Phase 1 rule, issued in 2011 
and also setting fuel and emission standards for light vehicles, Phase 2 regulates 
medium- and heavy-duty trucks. 

The Truck Trailer Manufacturers Association filed a lawsuit in response to this rule, 
arguing trailers should be exempt from the mandate because the EPA lacks the authority 
to regulate them. Under the Clean Air Act, the EPA can only regulate engines and motor 
vehicles. TTMA asserted that because trailers are not self-propelled, they are not covered 
under the definition of “motor vehicles” subject to EPA rules. In 2017, the U.S. Court of 
Appeals for the D.C. Circuit granted TTMA’s motion to stay the EPA’s portion of the rule 
that applies to trailers. The court also stayed the compliance dates in NHTSA’s portion of 
the rule in September 2020, pending the outcome of TTMA’s legal challenge. 

On November 12, the U.S. Court of Appeals for the D.C. Circuit granted TTMA’s petition 
and vacated all portions of the final rule that applied to trailers. The court concluded that 
since trailers do not have a motor or use fuel, they are not considered “motor vehicles” or 
“vehicles.” Therefore, EPA and NHTSA do not have the statutory authority to regulate 
trailers. 
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